Copnep>xaHue:

BBepneHue

KopHu NnoHAaTUSa "topuanydeckuin hakT" yxoaaT B raybb NCTOpPUN IOPUANYECKON HAYKMN.
Elle B pMMCKOM rnpaBe pa3imyasioCb HECKOJIbKO OCHOBAHNIN BO3HUKHOBEHUSA
npaBooTHoWweHUn. B MHCcTuTyumax MNaga, KOCTUHWaHa UX YeTbipe: KOHTPaKT, KBa3u-
KOHTPaKT, OeNNKT, KBa3naenukT. [1o3)Ke cTanun BblAeNnATb NATOe OCHOBaHUE -
OOHOCTOPOHHIOK CcAesnKy. YNOMUHATCA Tak)Xe CPOKM, OCHOBaHUSA 3akatoveHns bpaka,
OCHOBaHNA Nepexoja BeLle No HacNeACTBY U Apyrue opuandyeckme akTbl. ITO
nenexHne 61710 BoCNpuHATO KogekcoMm HanoneoHa v pa3BnTo B Nocseaytouem
Oyp>Kya3HOM 3akoHoOaTeNnbCTBe.

ObLee NOHATUE LPUANYECKOr0 haKTa, Kak U MOHSATNE MPaBOOTHOLLIEHUS, PUMCKMe
topMCTbl He chopMynunpoBann. CozgaHne 3TOM KaTeropum CBA3aHO C NocsenytoLllen
nepepaboTKON, OCMbICJIEHWEM U CUCTEMATUYECKMM U3N0XKEHNEM PUMCKOIO NpaBa ero
no3aHeNWMN nccnenoBaTensimMu.

Kak yTBep>aaeT HeMeukun topuct A. MaHUrk, noHaTue "topngndeckmun akT" snepsble
Been CaBuHbU. B paboTe "CuctemMa CoOBpeEMEHHOro puMckoro npasa" CaBuHbM nncan: "4
Ha3blBato COObITUSA, BbI3blBalOLWME BO3SHUKHOBEHNE NN OKOHYaHWE NPaBOOTHOLLEHWNA,
topngnyeckmmm paktammn"[1][1].

NepBOHa4YasbHOE pa3BMTUE TEOPUN LPNONYECKNX PaKTOB BbINO CBA3AHO C
rpa>xgaHckmum npasom (I. OepHbypr, P. 3om, . NyxTa, A. ToH, E. UntenbmaH, Jl.
DHHeKLuepyc 1 Ap.), 1 3TO BNOJIHE 06BbACHNMO.

Habupatowmn cnny kanutannim Tpebosan TwaTesNbHOW, eTallbHOW perjamMeHTauunm
MMYLLECTBEHHbIX OTHOLUEHWNI: OCHOBAHUWN BO3HNKHOBEHUS NMpaBa CObCTBEHHOCTHN,
oTAesnbHbiX 0683aTeNbCTB, HAaCNeA0BaHUA, HACTYMNJIEHUA HECOCTOATENIbHOCTN N T. A. Ha
3TON OCHOBE CKJlaabiBaeTcs obuiee NoHATUE opnanyeckoro gakTta. Nog4yepkHeM
MPUHUWMWANIbHO Ba)XHbI MOMEHT: KaTeropus "topuanyecknin pakt" BO3HUKIIA HE KaK
pe3ysibTaT YMO3PUTENbHOro pa3BUTUSA KaKon-Nnmbo cxonactmn4eckon maocoqCckom
cucteMbl. OHa pa3Buiacb N3 NOTPEBHOCTN IOPNONYECKON NMPAKTUKN, N3 CTPEMJIEHUS
OXBAaTUTb €4ANHbIM NOHATUEM pa3HoobpasHblie NPennoCbI/IKU OBUXKEHNS KOHKPETHbIX
NMPaBOBbIX OTHOLLUEHUA.



Teopua opuanyecknx PakToB NpuBieKsa BHUMaAHNE N PYCCKUX IOPUCTOB - E. B.
Bacbkosckoro, [. 0. N'pumma, H. M. KopkyHoBa, B. . CnHainckoro, I'. ®. LLlepweHeBnya un
apyrux. C no3mumm Teopun 1opnanv4ecknx pakTtos oOHMU paccMaTpuBaIN BOMPOCHI
NCKOBOW OAaBHOCTW, YCNOBUN OENCTBUTENLHOCTU U HEOENCTBUTENLHOCTU CAEJIKU,
OCHOBaHNA NpencTaBuUTeNbCTBa U AP.

MpakKTNYeCKN CMbICT N Hay4YHas LLEHHOCTb N3YyYEHUS IOPUANYECKNX (DaKTOB
3aKJ1l04aeTCHA B TOM, 4TO OHM CBSA3bIBAIOT MPABO C XXMN3HbIO, MO3BOJIAOT YYTKO
pearnpoBaTb Ha N3MEHEeHMS B 06LLEeCTBEHHbLIX OTHOLLEHUAX.

Hanpumep, Takne obwecTBEHHO oNacHbIE AeSHNA KaK 3aBe4oMO JIOXKHas peksiama,
3apa)KeHne KOMMNbIoTEepHOW CeTN BUPYCOM NepBoOHaYasibHO He pacueHnBasnuCh B
POCCUNCKOM 3aKOHOOaTeNbCTBE Kak npectynseHns. CooTBETCTBYOLWME CTaTbW 3aHAIN
CBOe MecCcTo B YrosloBHOM Kogekce Poccuimnckon depgepaymm nmb nocne Toro, Kak
noaobHble oeAHNS NOAYy4YUAM pacnpocTpaHeHne n bbisia NPaBUIbLHO MOHATA UX
obuecTBeHHasa onacHOCTb. HanpoTuB, caefnka C BaJlOTHbIMUN LLEHHOCTAMN, KOTopas no
paHee gencTBoBaBWweMY YrosoBHoMy kogekcy PCOCP paccMmaTpuBanach Kak
rnpecTynseHue, B HOBOM YroJIOBHOM KOLEKCe TaKOBbIM Y>Xe He cYMTaeTCs.

YcTaHaBAMBas HOpPMbI NpaBa, 3aKoHoA4aTe b A0/DKeH "yBuaeTh" opnandeckme hpakThbl,
BbIAEINTb X N3 MACChl BAaXXHbIX M BTOPOCTEMNEHHbIX COLUMasIbHbIX OOCTOATENLCTB U
NnpaBunJIbHO OTPas3nUTb B HOPMax AEeNCTBYIOLWEro 3akoHogaTesbcTBa. HeTo4yHoe
BblAeNieHne lopuanvyeckux pakTos, HeNpaBubHaa NX NpaBoBas OLEHKa BeayT K TOMY,
4YTO OAHMM 0BCTOATENBCTBAM HE NPUAAEeTCs LOJDKHOIO 3Ha4YeHns, Apyrmne, HanpoTus,
npunobpeTaloT HECBONCTBEHHbLIE UM KayeCcTBa.

Kakue coumnanbHble 06CToATENLCTBA MOMYT U OO/IKHbI UMETb lopuanyeckoe 3HavyeHune?
Kak 13 MacCbl BaXKHbIX 1 BTOPOCTEMEHHbIX MPU3HAKOB COLNaNbHON CUTYyauumn BbibpaTb
MMEHHO Te, KOTOpble O0JIKHbI CTaTbh lopuanydyeckumMmuy dpaktamm? Ha 3atm un gpyrume
BOMPOCHI aBTOP OTBETUT B CBOEN KypcoBon paboTe.

MnaBsa 1. NoHATHE N PYHKUUM IOPUANYECKUX (PAKTOB
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FOpuanyeckme hakTbl - 3TO Takue hakTnyeckme ob6CcToATeNbCTBA, C KOTOPbLIMUK MPaBO
CBSI3blBA€T BO3HMKHOBEHWNE, U3MEHEHNE NN NpeKpalleHne NnpaBooTHoWweHWR. Mog



opnanyvyeckMmMmn pakTamMmm B HaykKe 1 Ha NMpakTMKe NOHNUMATCA KOHKPETHbIe counaibHble
obcTtoaTenbcTBa (CobbLITUA, AENCTBMSA), Bbi3biBaloLWMe B COOTBETCTBMM C HOPMaMUK NpaBa
HaCTyrnJieHne onpenesieHHbIX NMPaBoBbIX MOCNEACTBUN - 03HUKHOBEHME, U3MEHEHNE NN
npekpaLlleHne npaBoBbIX OTHOWEeHUN[2][2]. NoHATME pnan4eckoro pakta obbeanHaeT
ABa NPOTUBOPEYNBBLIX, HO HEPA3PbIBHO CBSA3@aHHbIX MOMEHTA: 3TO sIBJIeHne
OEeNCTBUTENBLHOCTU - CODbITME UNn gencreme (MaTepuasbHbI MOMEHT), MOpoXXaatoLlee B
CWUJly YKa3aHusa HOpPM rnpaBa onpenesieHHble NpaBoBblie NocnencTeus (lopnanyeckmmn
MOMEHT).

CkKa3aHHOe No3B0oJISeT 04ePTUTb OCHOBHbIE MPU3HAKKM 3TOro NoHATUA. KOpunanyeckume
raKTbl eCTb obcTosaTenLCTBA:

KoHkpeTHble, nHOuBuAyanbHble. lOpnandeckme pakTbl NpencrtasnsaoT cobon
ABJIEHUSA OEeNCTBUTENIbHOCTU, CyLLeCcTBYoWmMe B onpelesieHHON To4YKe NPOoCTPaHCTBa U
BpeMeHW. Ecnu peyvb ngeT o pakTax LeNCTBUAX, TO KOHKPETHOCTb AEeNCTBUN O3HAYaeT,
4YTO OHM COBepLUEeHbl onpefeneHHbIMN CybbekTaMn N HECYT KOHKpPeTHOe couunanbHoe n
npaBoBoe cofepxaHne. KOHKPeTHOCTb lpnandyecknx akToB-CoObITUIM BbipaXkaeTcs B
TOM, 4TO OHW NPOUCXOOAT B onpeneseHHOM MeCTHOCTU B HEKOTOPbLIN onpeesieHHbIN
MOMEHT BPEMEHMN.

Hecyuwine B cebe nHgpopMaumnio 0 COCTOAHNMN ObLLLeCTBEHHbIX OTHOLLUEHHH,
BXoAsLUMX B NpeaMeT NpaBoBOro peryampoBaHmsa. lOpnan4yeckmumm haktamm
BbICTYMaKT /INWb Takne o6CcToATENbCTBA, KOTOPbIE 3aTparnBatoT NPSAMO UM KOCBEHHO
npaBa N nHTepecbl obuwecTBa, rocyaapcTBa, COLNaNbHbIX KOJIJIEKTUBOB, JINYHOCTN.
Becconep>xaTenbHble C COLNANBLHON TOYKM 3peHnst CObbITUS N LENCTBUSA HE MOTYT UMETb
N IOPUANYECKOr0 3HaYEHMS.

OnpegesieHHbIM 0bpa3oM Bbipa>KeHHble (06 beKTUBUpPOBaHHbI€) BOBHE.
FOpmnandecknmm pakTamm He MOryT BbITb abCTpaKTHbIE MOHATUSA, MbICIN, COBbITUSA
BHYTPEHHEN LYXOBHOW XXWU3HW YesnioBeka N ToMy nofobHoule fABneHusa. Bmecte ¢ Tem
3aKOHO4aTesIbCTBO MOXET Yy4YUTbIBaTb CYOBEKTUBHYIO CTOPOHY MOCTYMNKOB (BUHY, MOTUB,
MHTepeC, Ueslb) KaK 3/IEMEHTbI CJZIOXKHOI0 topuanyeckoro akTa.

CocrosiLumne B Hanninmn n1nbo oTcyTCTBUMN onpenesieHHbIX ABJIeHUN
MaTepuasbHoOro Mupa. HeobxoanMMo y4nTbiBaTb, YTO OpUANYECKOe 3HA4YeHNe MoryT
NMeTb HE TOJIbKO NO3UTUBHbIE (CYLLECTBYOLWNE) AIBJIEHNS, HO U TaK Ha3blBaeMble
HeraTuBHble PaKTbl (OTCYTCTBUE OTHOLLUEHWI CNy>KeOHOW NOAYNHEHHOCTW, POACTBA,
ApYyroro 3aperncTtpupoBaHHoro bpaka n T. n.).



MpsaMo mnm KoCBEeHHO NpeaycMOTPEeHHble HopMaMy npaBa. MHorne punanyeckune
(hakTbl MCYepnbIBaloLLe onpenesieHbl B HOpMe npaBa. BmecTe ¢ TeM, Kak ByaeT nokasaHo
HUXXEe, CYLEeCTBYET KaTeropust UHAMBMUAYaIbHO ornpeaensemMbix GakToB, KOTOpPbIe JINLLb
B obLieM Bnae (KOCBEHHO) NpeayCMOTpPeHbl B 3aKOHO4ATENbCTBE.

3adpukcnpoBaHHbIe B YCTaAaHOBJIEHHON 3aKOHO4aTe/IbCTBOM fnpouenypHo-
npoueccyasibHon ¢popme. MHoOre ropngnyeckme pakTbl UMEOT NPaBOBOE 3HaAYEHUe
NNLWb B TOM CJly4ae, eCcsim OHW Haanexxawmm obpa3om opopMaeHbl U yAOCTOBEPEHDI (B
BMOE OOKYMEHTa CrNpaBKW, XXYPHaJlbHOM 3annucu u T. 4.).

Bbi3bIBalome npenycMoTpeHHble 3aKOHOM NpaBoBble NocencTBmusa. imeeTcs B
BUAY, NpeXAe BCero, BO3HNKHOBEHNE, N3MEeHeHMe NMbo NpekpalleHne npaBoBoro
oTHOLWeHns. Ho topuandecknini GakT MOXKET Bbi3blBaTb M UHbIE MPaBOBble NOCAeACTBUS,
HanpuMep, aHHYJIMPOBaTb paHee BO3HUKLLNE lopuanyYeckmne akThbl.

PaccMOTpUM NOJIOXKEHNE KAaTEropun «lopunanyeckmne gakTbl» B MHOCTPAHHOM U
OTe4yeCTBEHHOW Hay4HOW nnTepaType.

Bo chpaHLy3CKOM Hay4YHON nuTepaType BONPOChl OPUONYECKNX (PaKTOB
paccMaTpUBalTCS rnaBHbLIM 06pa3oM B Kypcax rpa>KgaHCKOro rnpasa B CBA3M C
npobsemon BO3HNKHOBEHMSA 00A3aTenbCTB. OUeHMBas NOJIOXKeHWe aen B 3Tom obnactu,
M3BECTHbIN hpaHLy3CKUM opucT J1. XKionnmo ge na MopaHabep B CBOE BPEMS NMuUcarni:
"Kaxgoe n3 o6CcToaTenbCTB, 3a KOTOPbIM Halle NMpaBo NMpPU3HaeT cuiy dakTopa,
nopoXKaatoLero npaso, NPon3BoAsALLErO ero nepexon Nan npekpalleHue ero,
onpenensetca ocobbiMM NpaBuaamMmm, Npu4eM Halle NpaBo He NCXOAUT U3 Kakowm Bbl TO
HW1 BbIN0 0bLwen Teopun topuandecknx dpaktos"[3][3].

Heckonbko 6osbllee BHUMaHWe yaenseTcsa npobneme opnanvyeckmx 9akToB B HEMELLKON
N UTanbsaHCKOW nuTtepaType[4][4]. Hemeuknim n ntanbsaHckme opuctol (K. AgomanT, E.
KioHe, A. MaHurk, 2. beTtTun, K. Manopka un gp.) He YKJIOHAIOTCA OT paCCMOTPEHUS
obLero NoOHATUSA IOPUONYECKOro pakTa 1 coctasa, NPUBOAAT UX KNacCupukaumn,
AHANV3MPYIOT POJib lopuanyYecknx pakTos B obecnevyeHnn aBTOHOMUN JINHHOCTU B
NpaBoOBbIX OTHOWeHUAX. CnegyeT 0cobo 0OTMETUTb 0BCTOATESIbHYIO SHUUKIIONEANYECKYIO
CTaTblo Npodeccopa Kapsno Manopka, cogep>kallyto 0630p Teopun ropnanveckmnx
dhakToB 1 06wnpHyto (bonee cta NCToYHMKOB) Bubnmorpagumio no npobneme.

B aHrNMnckom n amepukaHCcKon npaBoBON OOKTPUHE HE CO34aHO pPa3BEepPHYTOMN Teopun
topnanyecknx gaktTos. Cnenysa Tpaanumam CBOEN NPaBOBOW CUCTEMBbI, aHIIMNCKNE U
aMepPUKaAHCKME IPUCTbI CKENTUYECKMN OTHOCATCH K abCTPaKTHbLIM OPNONYECKNM
noHATUAM. KOpngnyeckme pakTbl onpesensatoTcad MU B NpoLeccyajibHOM CMbIC/Ie Kak



obcToaTenbLCTBa, Noasiexallme A0Ka3biBaHUIO, UMeLLne 3Ha4YeHne ons pa3peLleHns
oena n T. n.

B poccuinckon Hay4yHon nuTtepaType npobnembl opuanyecknx gakToB paccMaTpmUBaOTCA
B MOHOrpadusx, guccepraumsx, CTaTbsax, y4ebHUKax rno Teopumn rocyaapcTea 1 npaga u
Mo OTPACNEBLIM LPUANYECKUM HayKaM. MOXHO BblAENUTb ABE rpynnbl NICTOYHUKOB. Bo-
nepBbIX, PaboThl 06LLIETEOPETUYECKOrO XapaKTepa. B HUX paccMaTpuMBatOTCSA MOHATME U
BUAbl lOPUONYECKUX (PAKTOB, aHANIM3UPYETCS NX POJIb B MPABOBOM PEryinpoBaHunu,
CBSA3b C MPaBOBbIMU OTHOLUEHUAMU. He ciyYalnHo BONPOChl TEOPUM lOpUANYECKUX (PaKTOB
n3naralTcsa rfnaBHbIM 06pa3om B paboTax Mo Teopun NpaBoOBbIX OTHOLLEHWUI. BTopas
rpynna paboT nocesilleHa topuandyeckum akTaM B oTpacssax npaBa. ECTECTBEHHO, YTO
aBTOPOB BOJIHYIOT NpexX e BCero 0cCob6eHHOCTM 0TpacC/ieBbIX OPUANYECKUX (DAKTOB U
COCTaBOB, CMOCO6bI X YCTAaHOBNEHWS, AOKAa3aTeNbCTBA U T. 4.

3HaYnNTENIbHOE KONINYEeCTBO UCCef0BaHNN BbIMNOJIHEHO "Ha CTbIKe" Teopun lopmnanyeckmnx
haKTOB 1 Opyrnx pasnenoB PMANYECKON HayKn. 3To paboTbl, NOCBALWEHHbIE
rpa>kK4aHCKUM, YroJsIoOBHbIM, TPYLOBbIM, CEMENHbLIM, MpoLeccyasibHbIM
MPaBOOTHOLLUEHNAM, CPOKaM, caesikaM, aAMUHUCTPATUBHBIM aKTaM, TPYOOBbIM
norosopam, gennktam n ap[s51[5].

Hapsaay ¢ apyrumm acnektaMmu npobnemMbl B HUX pacCMaTpMBalOTCA M BOMPOCHI
opunan4ecknx akToB..

§2 PYyHKUMM IOpuaNnYeckKux paKkToB

OYHKUMN IOPUANYECKNX DAKTOB - 3TO 0606LEHHAA XapaKTEPUCTUKA X POSIM L 33434 B
MeXxaHn3Me NPaBOBOro perynpoBaHua[6][6]. MpaBoBoe peryanpoBaHue - CJI0XKHas,
MHOronJlaHoOBasi CUCTEMA, COOTBETCTBEHHO, HEOAIMHAKOBbLI N (PYHKLIUW, KOTOPbIE
BbIMOJIHSAOT B HEW lopuanyeckme akTbl. B 3aBUCMMOCTN OT CBSI3U C 3/1eMeHTaMM
NPaBOBO CUCTEMbl MOXXHO BblAEINTb OCHOBHYO U OOMNOJIHATEIbHbIE (hYHKL N
toprnanvecknx hakToB.

OcH[JoBH[Jasa yH[kuwna. NnaBHJasa 3agava, BbinoHAeMas opnandeckumm aktamMmm B
npjasoBoM p[lerynnpjoBaH[uun - obecnevyeH[Me BO3H[MKH[JoBEH[MSA, n3MeH[leH[ns, nplekplaLuet
npJaBoBbIX OTHoweH[ M. Ka>kabin top[Mandyecknin GakT Bbi3biBaeT N11bo
npljaBoobpla3zywowme, nnbo np[jaBonsmMmeHjawowme, nmbo np[jasonplekpjawiatowime np[jaBosBbie
nocnencTeus.



MpJaBuabHjo NOHATb N oueH[MTb 3H[JaveH[Me yka3aH[JHJon pyHKUUKN ropMan4ecknx gakToB
MO>XH[Jo b B 6osiee WNp[JoKOM KOH[[TEKCTE, B CBA3M C hyH[KUMaMu ap[lyrux snemMeH[ToB
MexaH[M3ma np[jasosoro plerynupjosaH[Ma. OTnp[jaBH[bIM, Be4yLWNM d/1eMeH[JTOM MeXaH[J13M
np[JjasoBoro plerynmpljoBaH[Msa BbICTyNalOT op[nanydeckme HjopMbl. UMeH[JH[Jo HJop[IMa np[laB
conep[pknT obwyto (abcTplakTHyto) nporpjamMmy (Moaens) noseaeH[Msa cybbLeKTOB,
placc4uTaHJH[lyto H[Ja HJeonpleaeneHJHbIn Kplyr nvy, n HjeonpleneneHJHJoe 41Mcno ciy4vaes
pleanunsaunn. Oplyrum sanemeH[ToM MexaH[M3Ma npjaBoBOro pferynmpljoBaH[Ma BbiCTynaeTt
npjaBooTH[JoweH[Me - KOH[IKp[leTH[Jas Mmoaenb noBeaeH[Msa onsa KOH[Kp[leTH[JbiIx cybbekToB,
npjorp[jamma gencteumn B onpleaeneHJHjon coymnanbHJo-top[Maon4eCcKon cuTyaumn.
FOp[mandeckne akTbl obecnevymBatoT nepjexon oT obwen moaenu np[jaB n ob6a3aHHjocTewn

K KOH[JKp[leTH[Jon. B aTOM - oCcH[JoBH[Jas 3aga4a, rnasH[jaa GyHKuUnsa opMan4yecknx pakTtos B
MexaH[M3me np[JaBoBoro pllerynupjosaH[Msa. Obecne4ymnBasn HjagexxHJoe BO3H[MKH[JoBEH[ e,
n3meH[jeH[ne, npekplaweHne np[JaBoBbiX OTHoWeH[ MR, topnanyeckmne gakTbl CNOCOOCTBYKC
TeM CaMbiM CTabunbH[JoMy 1 H[JagexH[joMy PpyH[IKUMOH[Mp[JoBaH[MO BCeEN CUCTEMbI NMP[jaBOBOIC

plerynupljoBaH[MA.

HononHMTensHble hyHKunn. NMommmo ceoen ocHJoBH[Jon 3aaa4u, op[nanydeckme akThbl
MOryT ObITb "Harply>xeH[Jbl" pJaaomM gonosaHMTenbHbIX PYHKUMK. Tak, B HJeKOTOP[JbIX CAYyY:
topnaonyveckmne gakTbl BbINOAHAOT PyHKUMIO rapaHTnm 3akoH[H[JoCcTun. CyLieCcTBYIOT
top[mandeckme akTbl, KoTop[ble cBA3aH[Jbl C 0060 Ba)KH[JbIMN y4aCTKamMum Np[JaBOBOro
plerynunpJoBaH[M4, HJa KOTOP[bIX MOKOUTCSA MOBbIWEHH[Jad OTBEeTCTBEH[H[JoCTb 3a COCTOAH[ME
3aKOH[JH[JocTn. MmetoTca B BUAY, HlanpmMep[], oCH[JoBaH[MA 014 OTKa3a B np(jMeMme NCKOBOro
3aaBneH[msa (ct. 129 MK PCOCP), ocH[JoBaH[Ma ons Bo3byxaeH[Ma n npllekplaweHna
yronosH[joro gena (cT. 5, 108 YIMNK PCOCP), obcToATENbCTBA, UCKIIOYatOWNE

npfdectynHJocTb geaHMa (cT. 37-42 YK PO®) n gpllyrue. 31u opnandeckme pakTbl - CBOEro
pldooa "knto4yeBble TOYKN" npJaBoBOro plleryaupjoeaHmsa. 3aKoH[H[Joe Nnp[MH[]ATNE NCKOBOIO
3aaBneH[Ms, Bo3byxaeH[Ma nnu npljekplaweH[Msa yronosH[joro aena np[leaonplleaenset
npjaBomMep[JHJoCTb BCEX NOC/AenYLWNX 4eNCTBUN.

Mo3ToMy 3akp[lenneH[Me paHJHbIX opMaon4ecKnx oakToB BbICTYMaeT KakK BaXXH[jaa rapJaH[ITy
3aKOH[JH[JoCTW.

Oplyraa pononHuTtenbHdaa yHIKUMA opnanydecknx pakToB CBA3aH[a ¢ npleaBapnTenbHE
BO3aencTBueM Hjop[M np[jaBa H[ja obwiecTBeH[H[ble OTH[JoweH[Ma. B obnacTun npjaBa noan HL
TONIbKO Op[MeH[ITnpllytoTca H[ja NpJaBoBble NocnencTBunA, HJO U YYUTbIBAKOT OpMAonyeckume
hakTbl, KOTOp[Jble 3TN NocnencTema obycnosnueatoT. MNossneHme ogHMX OP[MANYECKUX
hakKToB cooTBETCTBYET UH[[Tep[lecaM cybbeKTOB, U OH[M AenatoT H[jeobxoguMble Warm K

TOMY, 4TO6bI 3TN haKTbl BO3H[MKAKN (OCH[JoBaH[MA ona npllemupjoBaH[ns, noowpleHns,
nplenocTtaBneHMa otcpJoyek n NbroT), noasneHmMa aplyrmx opnon4eckmnx pakTos



cTap[jatotcs nibexatb (ocHJoBaH[MA oNna npMmeHjeH[Msa mep[] oTBeTCcTBEH[JHJOCTH, Np[JonyckK
Cp[JoKOB NCKOBOWN AaBH[JoCTU N T. 4.).

FOp[mandeckune pakTbl, TakKuM 06p[ja3om - H[Je NnacCuBH[]bI 3neMeH[JT MexaH[M3mMa nNp[JaBoBOro
plerynupjoBaH[Ma. YCcTaHJoBNEH[Me Tex Nan NHbIX lopnan4ecknx gakToB MOXXeT
MCNONb30BaTbCA U p[leanbHo NCMOJIb3YyeTCA 3aKOH[JofaTeNbCTBOM KaK CpleACTBO
BO34eNCTBUA H[Ja noBegeH[Me cybbekToB.

MnaBa 2. Buabl opuanyeckux (pakrtos

81 Knaccudpukauumsa ropuanyeckux pakrtos

HeB03MOXXH[Jo 4TO-NMBO CKa3aTb O op[nanydeckmnx hakTax, ecnm npleacrtasnatb ux cebe
KaK H[lekoe H[Jep[JacyneH[jeH[HJoe uenoe. Hay4H[Jasa knaccnpukaumsa opnanyvyeckmnx akTos
npleactasnsgeTt cobon TOHKMN MHCTpyMeH[IT nsydeH[Msa npeaomeTa, cywecTsa
CBOMCTBEH[H[JbIX eMy 3aKoH[Jomep[H[JocTewn.

B ocH[JoBY Tp[laavumoH[JH[Jo Knaccudukaumm nonoxxeHbl Tp[M B3anMmocBA3aH[H[JbIX Np[M3H[]al
[71[7].

Mep[BbIK "BOSIEBON" Kp[MTEP[MI, cornacH[jo koTop[JoMy BCe op[nanyeckme dakTbl
noap[jasnensatoTca HBobbITua U AeNcTBUA. LeNnCcTBUA - MOCTYNKN YenoBeKa, akTbl
rocynaplcTBeH[H[bIXx op[JraHjoB 1 T. A. CobbiTnsa - aeneHns npuploAbl, BO3SHMKH[JOBEH[NE W
plla3BnTme KOTop[lbiX H[Je 3aBUCUT OT BOJIN N CO3H[JaH[ MA YenoBeKa.

Mo BTopJoMyrip[M3H[Jaky aenctensa nogpjasnenatotca AgdlasomepHbie n HenplaBomep[JHble
Mpasomep[H[]ple 4enCTBUSA COOTBETCTBYIOT Np[jeanmncaHuam opnandeckux Hjop[M, B HMX

Bblp[JaxkaeTca npJaBomep[H[Joe (C Touku 3p[JeH[Ma 4encTBytoLWEero 3akoH[jogaTenbCcTBa)
nosepneHnme. HenpdaBomMep[H[ble - npJoTneBoplevaT nplaBoBbIM NpleanncaHMam, NpUYnHa0
Bplea vH[Tep[jecam obuiecTBa 1 rocygaplicTBa. 3H[Ja4yeH[me aToro nogp[jasaeneHns
3aKJ/Il04aeTCs B TOM, YTO OH[Jo OXBaTbIBaeT ABE B U3BECTH[Jon Mep[je Np[JoTUBOMONO0XH[]bIX
chep[bl npjaBoBon genctenTenbHJocTn. C oaH[Jon cTOP[JoH[bl - AOroBop[lbl, CAENKHN,
AOAMUH[MCTP[laTUBH[]ble aKTbl, CBA3aH[JH[ble ¢ "H[Jop[IMasibH[JpIMN" Np[JaBOBbIMY OTH[OLLEH[MAMWN
aplyron - npoCTynkn, NpjlecTynneHns, Bbi3biBatowme BO3HMKH[JoBeH[Me oxp[JaH[MTenbH[bIX
npJaBooTHJoweH[ M. Np[n caMOM CKeNTUYeCKOM OTH[JoeH[ MK K top[Jnan4yeckmmm
Knaccugpukaunam Hdenb3a Hlle BUAETb 34eCb AOCTMXXeH[MA abcTplarmplyowen



top[MAnYeCcKon MbIC/IK, OXBaTUBLLEN eanNH[JoN Knaccudunkaunen opnandeckme gakTbl C
NPLoTUBOMOMOXH[]bIM COLLMaNIbH[]pIM 3H[JaKOM.

CornacHJorpleTbeMynp[M3Hjaky npJaBomepJH[ble oencrtena genatcopllaanyeckme
MOCTYNKU n top[nandyeckme akThl [OCTYNKM Bbi3blBalOT NpJaBOBbLIe NMoC/enCTBUA
H[}e3aBUCMMO OT TOro, Co3H[JaBana Uan H[je co3H[jaBan cybbekT nx npjaBoBoe 3H[ja4eH[me,
»xenan nnu Hje xxenan HjactynsaeHMa npJaBoBbIX MOCaeaCcTBUA. 3HJ@4YNTENbH[]asd 4acTb
npJaBoMep[H[bIX NOCTYNKOB nopjoxxaaeTca matepManbHJo-npJeaMeTHJon AeATeNbH[JoCTbIO
nogen (npjon3dsoacTtesoM n notplebneH[mem matep[ManbH[bix bnar, co3gaH[mem
npon3seneHmn nuteplaTyplbl n NCKYCCTBa, OTKP[JbITUA N n3obpjeTeHMsa n T. n.).
HOp[non4eckune akTbl - 4encTeuA, Np[JamMo HjanpJasneH[JHble H[Ja AoCTUXXeH[ne np[JaBoOBOro
pllesynbTaTa. CoBep[jwasn opmanyeckme akTbl, rplaxaaHJe, rocygapjcTeseHJH[ble op[JraHlbl n
aplyrne cybbekTbl ueneHJanpjaBneH[JHJo co3natoT, nameHJatoT, nplekpjawwatoT npJaBoBbIe
oTH[JoweH[na gna cebsa nmbo ana apllyrnx cybbLekTos.

B H[Jay4H[Jon nuTtep[laTtyplle nplleanpMHMMannce HjleoaH[Jokp[JaTH[ble NOMNbITKX p[Ja3BUTb U
OONOJIHUTb YKa3aH[H[lyto kKnaccudpukauuto. denctemnsa npjeanaranocb nogpjasnenaTtb Ha
oAH[JoCcTOp[JOH[HMe n MH[JoroCTop[loH[H[Me, NoNoXXNTeNbH[ble N oTpMUaTeNbH[]bIe;
npJaBoHJap[lyweHMa - HJa yMblwneH[H[ble, HJleoCTOp[JoXXH[ble U CayYanH[ple; B YNCe OENCTB
o0cob0 BblAenATb lop[Mandeckme QakTbl-COCTOAH[MSA, pJe3yibTaTUBH[bie AENCTBUS,
top[nandeckmne pakTbl-cobbiTna plja3rp[jaHM4nBaTb H[Ja abcontoTH[Jble n OTH[JoCUTENbH[]bIE N T
0. HekoTop[lble N3 3TUX Kaaccnpmkaymin Mol p[ACCMOTP[MM B AaNbH[enLleMm.

Knaccudbumnkauyms opmandecknx paktos - Hjeobxoamnmoe cp[leacTtBo nlyveH[ s np[laBoBbiX
OTH[JoweH[nn, ocobeH[H[JocTen npjaBoBoro pllerynnpjoBaHMa. B 3TomM KavyecTBe OH[Ja Wmnp[jok
ncnonb3yeTcs B HJayke, HlJa np[JakTuke, B top[Mandeckom obpjazosaHn. Mo Hjawemy
MH[eH[nto, HJay4H[Jaa 1 nplakTnyeckasa ueHHJoCTb Kaaccnpukaumm opMan4yeckmnx qakTos
plackp[lbiTa ewe H[je B nonH[Jon mep[je. Ee panbH[lenwee pla3BuTne MOXXeT OKa3aTbCs
nonesH[biMm anda p[leweH[msa plla3njoobp[ja3H[lbix 3aga4d np[jaBoBeaeH[Ms, B TOM Yncae ang
COLMONIOrNYEeCcKnX nccnenoBaHum B opuanydeckon H@yigd 8].

HOp[manydeckune akTbl Yp[je3Bbi4anHjo MH[Joroobp[Ja3H[lbl. AH[Jann3y oTAeNbH[bIX BUAOB
top[Mandeckmnx akTos (Aorosop[jos, akToBs, cp[Jokos np[laBoHJapllyweHmn n op[l.) nocBseH[]
obwmnpHOasa Hay4H[Jas nutepJaTypla. Mo aTon npnymnHje B HaCTosALWEN rnaBe
p[JaccMmaTp[MBatoTCA NnLb HleKoTop[lble BnAbl pMandeckmnx qdakTos, NpMyeM H[je CTaBUTCH
3a4a4a faTb UM BCceCTOpP[oH[JH[loto Xap[lakTepMCTUKY.

FOp[nonveckune pakTbl-4eNCTBUSA - OCH[JoBH[Jon, onp[Jeaensaowmin sua op[Mandyecknx qdakTos.
B npJasoBom plerynupJoBaH[Mn 4eNCTBUA BbICTYNaoT B plla3HJbIX Ka4yecTBax.



C ogH[Jon cTtopJoH[Jbl, OH[M cny>XaT oCHJoBaH[MAMU BO3H[MKH[JOBEH[ S, U3MeH[jleH[n4,
npllekp[aweHma npjasooTH[JoweH[ M, HJaCcTynaeHMa nHbix Np[jaBoBbix nocneacteun. C ap[}
cTop[JoH[Jbl, AENCTBUSA BbICTYNatOT B p[josin TOro matep[manbH[joro obbekTa, H[ja KoTop[lbIn
BO3AENCTBYIOT Np[jaBoBble OTH[JoweH[ A n pllaan KoTop[joro cobcTBeH[H[Jo 1 oCyLlecTBASEeTCA
BCe np[JaBoBoe p[lerynupjoBaH[me. PaccmoTplleH[ne AencTBuUin B KavyecTBe op[nanvyeckmnx
hakToB, TakmM 06p[Ja3om, NLb OAUH[] N3 aCNeKTOB n3y4eH[Ma nx pjoav B Nnp[JaBOBOM

plerynvpjoBaH[nu.

FOp[man4deckune oencTeus - CNOXH[]bIM 1 MH[JoronaaH[joBbin 06BbEKT Knaccudunkaymmn.

Ynoxuntb B eanHlyto knaccudpunkaynoH[Hyto cxemy plla3Hjoobp[la3H[lbie np[josBneH s
neatenbHjocTn cybbekToB Np[jaBa Aaneko H[je npljocTo. B Hjay4H[Jon n y4ebH[Jon nnteplaTypL
ncnonb3lyetca pliaa aeneHun npJaBoMepHbIX OpMANYECKUX haKTOB-4ENCTBUN: MO
cybbekTy (mencteunga rpaxkgaH], opJraHn3auunin, rocygaplicTsa); no opMan4yeckon
Hanp[JaBneHJHJocTn (top[Manveckmne akThbl, op[MAnNYeckme NoCcTynkun, plesysbTaTUBH[ble
nenctens); no otp[jacneson np[MHjaanexxHjoctu (MaTep[ManbH[jo-npjlaBoBble,
nploueccyanbH[ble); no cnocoby cosepljeH[Msa (nnyHjo, Yep[le3 npleactaBuTtens); No crnocoby
Bblp[Ja>XKeH[ A 1 3akp[lenneHna (Mon4aH[MeMm, xecTtoMm, AoKyMeH[ToM)U ap[]

He cunTtas HJeobxoanmbiM noapjobHJo pflaccMaTp[MBaTb BCe 3BEH[bSA KacCcugpunkaummn
nplaBoMep[H[bIX Op[MON4YEeCKNX aKTOB, OCTaH[JOBUMCSA NNLLb H[]a oAH[JoM BormnpLoce - 0 MecTe B
Knaccudukaymm NocTynkos, conpsaxeH[JH[]biX C co3aaH[Mem obbeKkTuBMpjoBaH[H[Joro
pllesynbTaTa (plle3ynbTaTuBH[bIX AencTtemnmn). Hekotop[ble aBTOP[Jbl OTH[JOCAT UX K Ynucny
opMandecknx NnocTtynkos. Aplyrve BblaensatoT plle3yibTaTUBH[ble 4EeNCTBUS B
caMoCToATeNbH[yo KaTeropMio opMandecknx akTos, Hap[ja4y C MOCTYNKaMn N akTaMu.

Mo HJaweMy MH[JeH[Mt0, BblaeneH[ne ple3ynbTaTUBH[bIX A4eNCTBUIN - Np[MMep[] AanbH[jenwero
yrnybneHsa TpaanumoHHon Knaccnpukaunm opnandecknx gakTos. N3rotosneHne
Belww, co3gaH[me np[jonsseneH ma nutep[latyplbl, UCKYCCTBA, HJAYKN N TEXH[IMKWN - AENCTBUS,
npjamo H[e HJanp[jaBneH[JH[ble H[a top[Mandecknin p(lesynbTaT, T. €. cornacHjo np[MHIaTon
Knaccnpunkaumm - opmanyeckme noctynku. OgHJako 3TuM nocTynkam npMcyLy, pag
cneundguyecknx np[MsHakos. Bo-nep[BbiX, Np[JaBoBOE nocnencTeme CBA3biBaeTCs Hlle C
hakToM geaTtensHJoCcTu, a ¢ ero ob6bekTnBMpJoBaHH[bIM p[Je3ynbTaToM (M306p[JeTeH[neMm,
OoTKp[bITNeM 1 T. 4.). Bo-BTOp[bIX, 3aKOH[JoAaTebCTBO OTBJIEKaeTCA B AaH[H[Jom cny4ae oT
cybbekTuBH[Jon CTOp[JoH[bl AencTemn. B-Tp[leTbux (3TO BbiTEKaET N3 Np[jeaLWwecTBYOLWEro),
DaH[JH[ble oencTeua NpM3HjaTca pnandeckn 3HJa4MMbiMU N B TOM CJlydae, ga)ke ecsm nx
coBep[Jwwnno HleaeecnocobH[joe nnuo. PesynbTaTuBH[ble AENCTBUS, TakuM 0bp[ja3om,
npleactasnsaoT cobon noasmna pMANYECKNX MNOCTYNKOB. M3y4eH[ne aTon KaTerop[uu
top[nandeckmnx akToB HJaueneH[jo Hja To, 4Tobbl ycnnuTb NpJaBoBYO 3alUULLEH[H[JOCTb
npjon3soacTBeH[H[Jon, TBop[Meckon, np[leobp[lasyowen aeatTenbHJoCTn YenoBeKa.



CywecTBeH[H[lyto Teop[leTn4eCcKyto 1 npakTnyeckyo pljosb nrpfjaeT cumcteMaTmnsaums
HJenp[jaBoMep[H[IbIX AencTBmn. K 4ncny BaxkKH[jenwmnx Knaccnukaunm MoXKH[Jo OTH[jeCTr
noaplasaeneHMa Hjenp[JaBoMep[HbIX 4eNCTBMI: N0 cTeneH[n obwecTBeH[HJon onacHJoCcTn
(mocTynkn, npjectynnen[nsa); no cybbekTy (oencTeusa nHjanesnaos, opljraHM3aunin); no
06bekTy (NplecTynneHmsa np[JoTus AnMYHJoCcTN, NpjecTynneHna B chep[le 3KOH[JOMUKM,
nplectynneHna npjotmne obuwecTBeH[HJon 6e3onacHJocTn n obuectseHH[Joro nopjagka v T.
4.); no oTplJacnam npJaBa (yronosH[ple, agMUHMcTpaTnBHbIe, rp[JaxxaaHckme, Tp[lyaoBblie n
ap[l); no dop[IMe BUH[bI (YMbIweH[H[ble, H[JeoCTOop[JoXXH[]bl€); MO MOTUBY (XyUraH[jckmne,
KOp[bICTH[ble n ap[l.).

Kak n noapjasaoeneH[me np[jaBoMepHbIX OeNCTBUNA, Kiaccudmkauyno nplaBoHjapllyweHnn
Bp[a4 I MOXXH[Jo c4nTaTb 3aBepJweH[H[Jon. B H[Jayke yronosH[Joro np[jaBa caenaHjo H{lemano
n3yyeHnm n Knaccudpumkauum npllectynneHmn. Knaccngpukauymsa xe npJoCcTynkos 1 Mep[]
OTBeTCTBEeH[H[JoCTn 3a HMX H[ly>XOaeTcAa B coBepjweH[fcTBoBaH[Mn. [leTanbHlaa
Knaccmgukauma npJaBoHJaplyweH[Min no3sonut bonee gudpdepleHJumpjoBaHJHJo NOOONTN K
3Ton KaTerop[Mun dakTos, rnybxe npjoaHjannsnpjoBaTb UX CUCTEMY, MOJIH[Jee OCMbICANTb
top[naonyveckoe 3H[Ja4deH[ e kKaxgon pJa3HjonaHJocTn npjlaBoH[lapllyweH[mn.

FOp[mandeckne pakTbl - Np[JaBooTHoWweHnA. CBA3b op[ManyYecknx oakToB 1 Np[JaBOBbIX
OTH[JoweH M nmeeT ewe ogH[ly ctoploH[ly: B MexaH[M3Me np[JaBoBoro plerynmpjoBaH[ns oH[
MOryT "MeH[JATbCs MecTamMun", T. e. Np[JaBOOTH[JoLeH[Ms cnoCcobH[Jbl BbICTYNaTb B p[joun
opManyecknx PakTos.

B dhop[ime np[laBoOTH[JoLeH[ M BbICTYNatoT BaXKH[lenwmne, Hjanbonee 3H[ja4ymnmble
cyuwiectBeH[H[Jple cBA3n. [MoaTOMY H[eT HM4Yero yansmnTenbHJoro B ToM, 41o npjaBo
NCNosib3yeT B KavecTBe op[nanydeckmnx gakToB Takon aneMeH[]T p[jeasnbHJoCTn Kak
npJaBoBble oTHoweH[ns. 3akplenneHne B HJop[IMax np[jaBa hakToB-nplaBoOTHJoWEH[ M
obycnosneH[jo n Tp[leboBaH[MeM 3aKOH[H[JoCTH, BH[lyTp[leH[H[MMK1 3aKoH[Jomep[H[JoCcTaMM
npllasonop[jaaka, npfjeanonaratowero ckoopjanHMpjoBaHHJoe BO3H[MKH[JoBEH[ e n
cywecTtsoBaH[Me np[JaBoBbiX CBA3eN. HakoH[Jeu, H[Jaao yKasaTb H[Ja TO, 4TO paKT-
npJaBooTHJoweH[Me obnagaeT 3H[Ja4nTenbHJon coynasnbHjon eMKOCTbio. B 0606ueH[JH[JoM,
KoH[JueH[TpnpjoBaHJHJoM BuAae oH[] Bbup[aeT B cebsa WnpJoKMn Maccme coumanbH[bIX
obcToaTenbCTB. BCce 310 AenaeT akTbl-npJaBoOTHJOWEH[MA NpuBAeKaTenbHbIMK ANSA
NCnonb30BaH[ A B Np[JaBoBOM pllerynuplioBaH[jun.

Tep[IMuH[] "dakT-npJaBooTHJoweH[Me" H[Je 4O/IXKEeH[] co3aaBaTb BnevaTaeH[ue, 4To
opnanyeckmum pakToM BbICTyMaeT BCe np[jaBooTHjoweH[Me B uenoM. ®akT-
npJaBooTHJoweH[Me oTp[JakaeT np[JaBoBYyto CBA3b B 0606LeH[H[JoM Buae. Op[nanyeckoe
3H[Ja4YeH[Me nmeeT, Kak npJaBnnio, pakT cywecTBoBaH[MA (MM OTCYTCTBMSA) TOro UM MHJOro



npJaBooTHJoweH[MA. Tak, 4na nosayyYeHMa nbrot BoeH[HJocayxawemy Hjeobxoammo
HjaxoanTbCsa H[Ja AaencTeuTenbH[jon BoeH[H[Jon cny>xbe, ans 3aknaoydeH[Ma 6p[Jaka - oTCyTCTBW:

nplyroro 3ap[lernctpmpjoBaH[JHJoro 6p[laka 1 T. 4.

dakT-np[jaBooTH[JoweH[ne - npjon3soaHbIN OpMANYECKNN (PaKT, BTOP[JMYH[]bIN MO OTH[JOLUEH]
K onplleaeneH[JHJon rpllynne counanbH[bix o6cToaTenbCTB. Ero "top[Manvyeckas Hjaae xxHJoCTv
B H[JeMasion cTeneH[ M 3aBUCUT OT coBep[eH[cTBa opMan4eckoro mexaHmsma obpjazoBaH[v
npJaBooTHJoweH[ M. Ecnm 3ToT MexaH[M3M H[Je obecneymBaeT A0JKHJOro yploBH[]4
3aKOH[H[JoCcTn B BO3H[MKH[JoBEH[ MM NMPp[JaBOOTH[JOWEH[MX, TO UCMOJIb30BaH[Me Takoro pakTa
oyneT nmeTb cneactemem neplleHjoc ownbkun B HjoByto 061acTb obwecTBeH[H[]bIX
OTH[JoweH[nn. 3To 0ba3bIBaeT NP[josaABAATbL U3BECTH[lyt0 OCTOP[JoXKH[JOCTb B NCMNOJIb30BaH[ MK
hakToB-npJaBooTHJoweHnn, nplleaycMmaTp[MBaTh cp[JencTBa KOHTpoNs B haKTUYECKUX
COCTaBax, BKJIOYAKOLWUX 3TOT PaKT.

FOpnanydeckne cobbiTnsa. MpJaBoBoe pllerynunpjoBaHne HJe MoXeT H[je oTpJa>kaTb TOro
obcToaTENLCTBA, YTO B XXU3H[]b 06bEKTA, B A€ATENbH[JOCTb KOJIIEKTUBOB U rplla>kaaH[] nop[jon
BTOp[ratoTcs pakTop[lbl CTUXnnHjoro xap[laktepa. NMNoaobH[bie obcToATENBLCTBA
YYUTbLIBAOTCA, B HaCTHLOCTU, NyTeM 3aKkp[lensieH[Ma B 3aKOH[joAaTeNbCTBe opnandecknx
hakToB-cobbITNI. FOpnandeckmne cobbliTa caMoCTOATESNbH[]O U B codeTaH[um ¢ gpllyrumMm
topnonvecknMmm pakTamMu Bbi3biBalOT BO3H[MKH[JoBeH[Me Np[JlaBOOTHOWEH[MI, BAEKYT
n3MeH[jeH[ne np[jaB n obasaH[JHjocTen, nplekpawatoT npjaBoBble OTH[OLWEH[NS.

FOp[manydeckne pakTbi-COObITUSA MOXH[Jo KnaccuduumnpjoBaTb N0 p[la3/INYH[JbIM OCH[JoBaH[MAM:
no nponcxoxxaeH[mto - npmMpoaHple (CTUXUNH[bIE) N 3aBUCALWLME B CBOEM NP[JONCXOXKOEH[ MW
OT YesioBEKA; B 3aBMCUMOCTUM OT NOBTOP[JA€MOCTU CObLITUSA - YH[MKaNbH[]ble 1
nosTop[jAatowmecs (nep[mogunydeckune); no npJoTa>KeH[JHJoCTn - MOMeH[[TanbH[ble
(npQoncwecTBus) n npoTsXeH[H[ble BoO Bp[JeMeH[1 (np[JoLeccsl); N0 KOJINYECTBY YHaCTHMKOB
nep[icoH[JanbH[]ble, KONNEKTUBH[]bIE, MacCOBble; nocseaH[ne - H[ja cobbiTusa ¢ onplleaeneH[JHbIt
C H[Jeonp[JeneneH[H[bIM KOIMYECTBOM Yy4aCTBYHOLNX NnL; No XaplakTeplly HaCTynnBLUNX
nocnencTBui - Hja cobbiTnsa obp[jatumblie n Hjeobp[jaTuMble n ap[l.

Cp[Jokun. OesTtenbH[JoCcTb YenoBeka 1 obuwecTsa np[jotekaeT B npJocTpllaHjcTBe 1 BpleMeH[ .
BplleMeH[H[Jas npJoTaXeH[H[JoCTb - BaXKH[Jenwasa xap[lakTep[JUCTMKa counasnbHbIX ABAEH[ M ¥
npoueccos. Mo 3Ton npM4nHle cp[Jokun - poctaTouHJo pJacnpocTpaHJeHHJasg KaTeropns
opManyecknx akTos.

OyH[KuUnKn cplokos B Np[jaBoBoM p[lerynupjoBaH[uun 4p[je3sbi4anHjo MH[Joroobp[ja3H[bl. B
nmTteplaTtyplle ynomuHjaeTcsa o npleaynpjeantensHoM aenctemm cpJoKoB, Kp[Jome 3TOro,
cploku BbINOSHJAT CTUMYAUP[lyoWwYyo QYH[KUMIO, cnyxaT topnandyeckon rapaH[jrnen



3aWwmnTbl Np[JaB U ucnonHjeHna obssanHJHJocTen, cTtabnnusnplytoT np[JaBoBoe pllerynmpjoBaH[
nT. Oo.

Cp[lokun - Takue topmanydeckme pakTbl, KOTOP[Jple MOryT BbICTYNaTb TOJIbKO KaK 3JIeMeH[[Thbl
hakTnyeckoro coctaa. Cp[jok cam no cebe, BH[Je CBA3M C CUTYyauUMeN, C NH[JbIMKN
opnanyeckumMmm paktTamu, HMKakoro cogep[pKkaHMa Hle HJeceT: OH[] 3H[Ja4nM TOJIbKO KaK Cp[
yero-nunbo.

OTnnyntenbHJasa Yepira cpjoka - onpleaneneHJHoCTb ero HJa4anbHJoro v KoHJe4HJoro
MOMeH[]ToB. Ha4asio TevyeH[na cp[joka 3aBUCUT OT YCTaH[JoBJEH[JH[JbIX B 3aKOH[Je op[IMaAnNYeCKnX
dakToB (H[Janp[Mmep[], MOMeH[]Ta, KOrga Anuo y3H[jaao nnm aosKHJo 6b110 y3H[jaTb O
HJap[lyweH[un csoero np[jasa).

KoH[Jew, cp[Joka onp[leaenseTca ncredyeHmem HlekoTop[Joro KoanyecTsa eguHML, BpleMeH[n.
OTp[Je3ok BpleMeH[ M, H[Je nMetoLmnn 4eTKo pmkcmpjoBaH[JHbIX rplaHnu, HJe asnseTcsa CpJoK«
H[le MOXXeT NCMOJIb30BaTbCA KaK opuanvyeckuin akT.

InemeH[ToM cp[joka SBNASeTCA Tak»Ke co3H[JaTenbH[Jo n3bp[jaH[H[bIn macwTab (3TanoH[],
n3mep[ntens) sBplleMeH M. YH[MBep[jcanbH[bIM MacwiTaboM Bp[leMeH[M ABNAIOTCA roq, Keap[iraJ
Mecsl, oekanda, H[jleaend, aeH[ b, 4ac.

Hanp[mmep[], Kak yka3biBaeT cT. 190 'K PO, "YcTaH[JoBneH[H[JbIn 3aKOH[JOM, UH[]bIMU
npJaBoBbIMM aKTaMu, caenkon nnu HjasHja4yaeMbin cynom cplJok onplenenseTcs
KaneH[loap[H[Jon oaTton nan nctedeHmem nep[mona spleMeH[M, KOTOop[bIn NCHUCIAETCS
rogamu, Mmecauamu, Hlegenamu, gHjamMum nnm Yacammn". OgHjako, Kak npjaBuabHo
oTMeYdaeTca p[JaaoM aBTOp[oB, B NplaKTuUKe np[jaBoBoro plerynanpljoBaHMa NpMMeH[Jai0TCa 1
Apllyrve aTanoH[Jbl Bp[leMeH[M - CPLIoK XXU3H[M YenoBeKka, CPLIoK H[laBuUrauunm, cpllok 4OCTaBKU
rno4YyToBOro oTnpasseHna n T. 4. Kak onplenenseTt Ta xe cT. 190 'K PO, "Cp[Jok MmoxeT
onp[lenensaTbCa TakXe yKasaH[MeM H[Ja cobbiTne, kotopjoe AoJKH[Jo Hlemn3bexxH[Jo
HacTynuTtb".

B rp[Ja>xaaH[jckoM 3akoH[JogaTenbcTBe noap[lobH[biMm 0bp[fla3om pllerynupllyetcs nop[aaok
onp[leoeneHnsa HJa4vana n KoH[Jua cpjoka, nopjaaok cosepeHMa encTesun B nocnenHmm
heH[b cp[Joka U T. 4." 4To cBMAETeNnbCTBYET 0 60bWOM NP[JaKTUYECKOM 3H[Ja4eH[un 3Ton
KaTerop[uu ropnanyecknx aktos B rpJaxkaaHjckom npfjase (cT. 190-194 MK).

[Mo3nTuBHbIe 1 HleraTuBH[]ble, Np[jaBonopjoxxaawowme 1 nplasonplenAaTcTBYOWME, rNaBH[ble
noaynHleH[H[bie top[nanyeckmne akTbl. B ocH[JoBe nep[jBoro aeneHnsa nexxmuT crnocob CBs3mn C
ABneH[Mem genctemTensHjocTu. MNp[JaBoBble NOCNeACTBUSA MOrYT BbiTb CBSAI3aH[Jbl Kak C
cyuiecTtBoBaH[MeM H[lekoTop[Joro sAB/AeH[UA, TakK U C ero oTcyTcTBmeM. B nep[jsom cnyyae



opMandeckmn gakt byaeTt nonoXXntenbH[]bIM, MO3NTUBH[bIM, BO BTOP[JOM ciy4yae -
oTpMuaTenbH[bIM, H[leraTuBH[bIM, H[janp[MMep[], OTCYyTCTBME Yy Nuua cnyxebH[jon
noAaYnHeHHJocTwn, oTcyTCcTBME 3abonesBaH[ M4, NplenAaTCTBYOWEro NocTynaeH Mo Hja cnyx6
- HJeraTtusH[ble top[nanyeckne pakTbl, TaK KakK np[jaBoBoe nocnencrteme cBAa3aHJo MMeH[JH[Jo ¢
OTCYTCTBUEM H[leKOoTOop[loro ABAeH[MA.

Knaccudpumnkaumio pakToB H[Ja NO3UTUBH[]ble N H[JeraTuBH[ble H[]e cnefyeT CMeLlWnBaTb C NX
neneHmem Hja npJasonoplloxaarouwme v npJasonplenAaTcTByOLWmMe. 3TO geneH[me
plackpbiBaeT pyHIKUNN Op[MANYECKNX PaKTOB B (paKTUYECKOM COCTaBe.

Mp[Jasonoplloxxpatowme pakTbl - Takne obctoAaTenbCcTBa, KoTopble HJeobxoanmbl ans
HJacTynneH[ma npjaBoBbix nocneancteuint. MNpasonpjenatcTeytowme akTbl, HJanp[JoTus,
TOP[MO3AT p[JazBuTre PakKTUYeCKOoro coctasa, NPenATCTBYIOT HJacTynnaeH[Mo npJaBoBbIX
nocnenctenn. Mexxay npjasonopjoxxgamowmmMmuy v npJasonplenAaTCTBYOWNUMU hakTaMn HeT
Henpoxoanmon rpJaHmubl. OTcyTcTBMe Np[lasonoplloxaatouwero pakta nmeet
npjasonplensaTcTeytowee 3H[JadyeH[Me (haKTu4eckmnm cocTtaB BblH[ly>XAeH[] "aoxunagaTbca"
nosasneH[msa Hleobxoammoro cdakTa). Hanp[jotue, oTcyTcTBME npljaBonplenaTCTBYOLWEro
dakTa - HJeobxognmoe ycnosue and HjactynsaeH[Ma npJaBoBbIX MOCAeACTBUN.

PaccmaTp[nBaeMble Knaccudpukaunm opMandecknx akToB ciefyeT oTrp[aHMYNTb Takxe
OoT aeneH[Ma ux Hja npJasoobp[lasytowmne, nplaBonsmeHjbatowmne, nplasonplekpawatowme. B
ocH[JoBe 3TUX Knaccngpumkaunm nexaT pla3Hble Kp[uTepnn. Opnaonydeckme pakTbl 0enaTcs
H[Ja np[JasonopJoxxaatowme v np[JasonplenaTcTByOWmMe nNo nx pyHIKUMmM BHyTp[M
hakTmnyeckoro coctaBa. PakTbl U cocTaBbl MOryT 6bITb Np[JaBoobp[jasytownmu,
npllaBonsMeHjaowmmMmmn, npjasonpjekpjalLatowinuMm B 3aBUCUMMOCTIU OT NPJaBOBbIX
rnocnencTeuin, KotTop[ble oH[M Nnop[JoXXaatT Kak uenoe. Takum obp[jasom, nep[iBas
KNnaccugpmnkauma Hje 3aMeH[]geT 1 H[Je noaMeH[JaeT BTOp[lyto.

He nuweH[Jo np[JakTn4eckoro 3H[JavyeH[Ma Takxe plasrp[aHmy4eH e op[nandyeckmnx pakToB H
rnaBH[ble 1 Nnoa4YnH[jeH[H[ble. naBH[bIn hakT HJanbosnee nonHjo oTp[jaxaeT CyLecTBoO
plerynupllyemon cntyauun. Bce ap[lyrme pakTbl .MMeT YyTOYH[JaoWwee 3H[Ja4eH[me,
KOH[Kp[leTn3snplytoT topMandeckmn 3Hla4ynmbele getann. Hanpumep(], rnasHbIMn pakTamMun N4
H[ja3H[JavyeH[nsa neHJcmn no cTapjocTn ABNATCA BO3P[AacT 1 cTax p[JaboTbl. Bce nHbie
hakTnyeckmne obctoaTenbcTBa HJoCAT xapJakTep] nog4nHJeHHbIX. Mp[n HJann4un rnasHjor
(haKTa 3aKoH[JoaaTenbCTBO A0NYyCKaeT B oTAEeNbH[bIX Caydaax gocp[jodH[Joe (onep[lexxatowee)
HJacTynneH[me np[jaBoBbIX NOCNeaCTBUN.

MaTep[ManbH[ble 1 npoueccyasibH[ple, ohopMNeH[JH[bie n HjeodopIMAeH[JH[ble, naTeH[JTH[]bl
pacyeTH[ble opnandeckme pakTbl. C ToO4YKM 3p[JeHNA CBA3U C COOTBETCTBYOL VMU



npJaBoBbIMN OTHoWeEH[IMAMIN op[nanydeckme akTbl nogpla3nenatoTca Hlla MaTepManbHbIe |
npoueccyanbH[ble. K yncny nep[Bbix Np[MHJagnexaT dakTndeckme obcToaTenbCcTBa,
AapnsaoWmecs ocHjoBaH[MamMu HJacTtynneH[Msa "MaTep[MansH[bIX" npjaBooTHJoweH[ UK. BTop[ja
KaTeropmsa cea3aH[Ja C lop[Man4ecknm npljoLeccom, ero aBm>XKeH[uem n p[jla3sutmem.

Mo np[M3HJaKky nx AoKyMeH[JTanbH[Joro 3akp[jennen[msa op[nanyeckme akTbl MOryT 6biTb
nogplasaeneHbl HJa oopMneHJHble n Hjeodop[MNeH[H[]bie. ITa Knaccnpunkaumns
nepeknukaeTcsa ¢ npJeabiayuien, HJo ¢ Hjen HJe coBnagaeT. Kak y>ke oTMe4asnochb,
6onbWKHICTBO Op[Inanyeckmnx hakTos cyLlecTsyeT B odop[MaeH[H[JoM, 3adumnkcmp[joBaH[HJoM
Buae. Bmecte ¢ Tem onplleaeneHJHble hakTnyeckne obctoAaTeNnbCTBa MOryT CyLLLECTBOBATb

B H[jleodop[MneH[H[JoM Bunae. 310, Hanp[umep[], YCTHjaa caenka mexay rplaxgaHjaMmu, oTKa:
ocyuwecteneHna npjasa n ap[l NoaobH[bie op[nanyeckme dakTbl MOXH[]0 H[Ja3BaTb
naTteH[TH[pIMN, CKp[lbITbiMWU. B naTeH[JTH[JoM BuAe cywecTtByeT onplleneneHJHJaa 4acTb pakKTo

nplJaBoHJap[lyLeHmi.

Pa3H[JoBnAH[JOCTb top[MAonYecKnx pakToB - placHeTH[ple op[Mandeckmne pakTbl. ITO
akTnyeckume nokasartenun, KosgphounumeHrel, MH]oeKCbl, p[JaccinTbiBaeMble H[Ja OCH[JoBe
H[lekoTop[bIX Nep[BUYH[JbIX PaKTNYECKNX OBCTOATENLCTB U Cay>Kallne oCcHJoBaH[MeM ang
BO3H[MKH[JoBeH[MA np[JaBa H[Ja BO3H[JarpllaxxaeH[me, HlaabaBkKy nnm CKUOKy n T. n.
Ncnonb3oBaH[ne dpopIMannsoBaH[HbIX p[Jac4eToB B cucteMax 3ap[laboTH[Jon nnaThbl, B
H[jleKoTop[bIX BUAax CAENOK 3acTaBnseT o6p[aTnTb BHMMaH[Me 1 H[ja 3Ty KaTerop[nto aKTOE

8§82 Cno)XxHble opuaunyeckue pakrtbl u pakTudeckue
COCTaBbl

OTp[JaxkeH[me B np[jaBe obuiecTBeH[H[bIX OTH[JoLleH[ N - Aaneko H[le np[jocTon np[jouecc.
KoH[Kp[leTH[Jas coumanbH[jaa cutyaumns nplencrasnsaeT cobonm nogyac nepjennerteHne
351eMeH[ToB 06beKTMBH[Joro n cybbekTmBH[Joro, 3akoHJomep[JH[Joro n cayyanHjoro. NMostomy B
KadecTBe op[nandecknx pakToB BbICTYMaloOT H[Je TO/IbKO mnp[jocTble pp[JarMeH[IThI
coumanbHjon 4encTBUTENbHJOCTU, H[J0o N A0BONbH[Jo c/ioXXH[ble ee "cp[le3bl”. B p(lesynbTaTe B
np[jasoBoM p[lerynmpljoBaH[ UM NMOABNAOTCA CNOXKH[]ble lop[Maondeckmne pakTbl - Takme
hakTnyeckne obctoAaTeNbCTBA, KOTOP[ble COCTOAT (CKNaabiBaloTCs) U3 HJECKOJIbKUX
topmanydeckn 3Hja4mmblx cTopjoH[] (Npn3HJakoB).

Hanp[umep[], dhakT aeecnocobHJocTtn (HjleaeecnocobH[joctun) rplaxaaHMH[Ja BKAOYaeT B cebs
KakK CyObeKTUBH[bIN 3neMeH[T - "cnocobHJoCcTb rp[JaxxgaH[MHJa cBOMMU OEeNCTBUAMU
npwobplleTaTb 1 ocywecTBAATb rplaxkaaHjckue npjaBa, co3gaBaTb Ang cebsa rpfaxaaHlickme



065a3aHHJoCTV U UCNONH[ATb UX", TakK N 06 bEKTUBH[]bIN 351eMeH[]T - BO3p[JacT. TUNnYHbIn
npnmMep[] CNoXXH[JbIX MO COCTaBY Op[nandecknx pakToB - pakKTbl-Np[JaBOH[Jap[lyLueH[ M4,
KoTop[lble CKNaabiBalOTCA, Kak Np[jJaBnnio, n3 HJeCKONbKNX 31eMeH[JTOB KakK CybbeKTuBH[Joro,
Tak 1 06bekTMBH[Joro xap[jaktep[la.

MpneBeneH[H[ble Np[MMep[lbl CBUAETENLCTBYIOT O TOM, 4TO "BosIEBON Kp[MTep[Mn", cornacHjo
KoTop[Jomy BCe opmandeckmne pakTbl noap[ja3nensatoTcsa Hja cobbiTna n gencremns, Hjenb3s
abcontoTmsmpjoBaTb. B KavyecTBe 1Op[MANYECKNX haKTOB MOrYyT BbICTYNaTb H{Je TOJIbKO
"yncrole" cobbITA N encTens, Ho N PakTudeckme ob6CcToATeNbCTBA, OXBaTbiBaOLME

CBOUM copep[pkaH[mem n 1o, n apllyroe - cnoxHple op[nonvyeckmne pakThbl.

3akp[lenneHne cnoXHbIX Op[Man4ecknx akToB B NpMHUUMe nonoxxmntenbHjoe siBeH[Me B
3aKoH[JonaTenbcTBe. CnoxH[ble op[Mandeckme dakTbl (HJanpMmep[], MECTOXXUTENBLCTBO,
be3BecTH[Joe oTCyTCTBUE, HleaeecnocobHJocTb 1 Ap[]) NOMOratoT OXBaTUTb
MH[JorocTopJoH[H[Me couunanbH[ble CMTyaunm, CNoCobCTBYIOT NMOBbILLEH[UIO CUCTEMH[JOCTU B
npjasosoM p[lerynmpjosaH[Mn. B H[jekoTop[bix oTplacnsax (Tp[lyaosoMm, cemenH[joM, yroaosH[o!
npljase n ap[l.) ncnosab3oBaH[Me CNOXH[]bIX Lp[MANYECKUX PaKTOB 06BbEKTUBH[JO H[leobx0anMo
n HjensbexxH[Jo. BMecTe c TeM MOXH[Jo np[mBecTun H[leMano np[mmep[joB (B NecH[JoM, BOAH[JOM
3aKOH[JooaTenbCTBe), Korga cnoxxHble opuandeckue gakTbl nopjoxxaeH[Jbl Hle[oCTaTOYH[JoV
andpdpepleHumploBaH[JHoCcTbIO Np[JaBoBoro pflerynupjoBaH[M4a. Tak, cT. 1 BoaHJoro kogekca
Poccunckonm ®epepllaummn onplleaenset 3arp[ia3HjeH[Me BoaH[bIX 00bEeKTOB KakK "cbp[joC nnm
noctynneH[ne nHbim cnocobom B BoAH[ble 06beKThI, a Takxe obp[Ja3zoBaH[Me B H{MX Bp[leAH[]
BellecTB, KOoTop[ble yxyaLakT Ka4eCcTBO NoBep[XHJOCTH[bIX 1 MoA3eMH[]bIX BOL,
orp[laHM4mBatoT ncnonb3oBaH[ne nnbo HjeraTUeHO BANAIOT H[Ja cocTosAH[Me aH[Ja n bep[jeroe
BOAOH[JbIX 06beKTOB".

Taknm obp[ja3om, nopg "3arpa3HjeHMemM" 3aKOH[] NOH[MMaeT Kak yMblWwNeH[JH[Jble AeNnCcTBMSA
("cbp[joc"), Tak 1 HleyMbiwneH[JH[Jble ("nocTynneH[ne nHjbim cnocobom"), a Takxe cobbiTnS,
BO3H[MKLUME CNy4anH[Jo, XOTS MU B CBA3WM C ero geATesbH[JoCTblo YenoBeka, H[jo 6e3 ero
npamoro ymbicna ("obp[jazoBaH[ne Bp[leaH[bix BewecTB"). Ha H[jaw B3rnaa, B AaH[H[Jom ciy4a
3aKoH[] oTp[a>kaeT coumanbHjo-nplaBoByto cnTyauuio YeplecHypl] "yKpynHeHHOo". laHHbIN
topngnyeckmnm pakT Mor 6bl 6bITb 3aMeHEeH HEeCKOIbKUMIN 6o1ee KOHKPEeTHbIMU

OPULANYECKNMIN (paKTaMK, NO3BOSIAOWMMUN AnddepeHUNpoBaTb pa3inyHble CiyYan
"3arpsasHeHunsa".

Ba3npysacb Ha LOCTUTHYTOM YPOBHE MHTErpaumm n gudgepeHumnanmm npaBoBoro
pPerynmpoBaHuns, KOMMETEHTHbIN NPaBOTBOPYECKUI OpraH AOJIKEH B KaXKAOM
KOHKPETHOM CJly4ae HallyrnaTb Mepy CJIOXKHOCTU topuanveckux akTos, BbibpaTb
ONnTMMasibHY POPMY UX 3aKPEnJIeEHUs B 3aKOHO4ATeIbCTBE.



Cno>xHble ropmnandeckme hakTbl He cneayeT CMeLlnBaTb C PaKTUYECKMMN COCTaBaMM.
®aKTUYECKNIN COCTaB NpeacTaBnsgeT cobor COBOKYMHOCTb (ToYHEE CUCTEMY)
topnanyecknx akToB, He06X0AMMBbIX AN HACTYMJIeHUS NPaBOBbIX NOCAEACTBUN -
BO3HUKHOBEHUS, N3MEHEHUS, NPeKpaLleHns NMPaBOOTHOLLUEHMS.

Hanpumep, ansa npusbiBa rpaxgaHnuHa Ha OeACTBUTENIbHYIO BOEHHYIO CNyX0y
HeobXxoanMMO Hannyme POCCUNCKOro rpakaaHCcTBa, AOCTMXKEHNEe YCTaHOBJIEHHOT O B
3aKOHe BO3pacTa, Haanmyme HeobxooMMOoro CoOCTOSIHUSA 340POBbS, OTCYTCTBUE
YCTQHOBJIEHHOI0 3aKOHOM MpaBa Ha 0TCPOYKY. COBOKYMHOCTb YKa3aHHbIX (PaKTUYECKNX
06CcTOATENLCTB (MJIOC CaM aKT MPU3biBa) NOPOXAAIT A5 Frpa)KAaHWHA KOMIMIEKC npas
N 06513aHHOCTEN, CBSI3aHHbIX C MPOXOXXAEeHNEM OeACTBUTENbHOM BOEHHOW CIy>XObl.

OT CNOXKHOro IpPNONYecKoro hakTa hakTUYECKNIA COCTaB OT/IMYAETCA TEM, YTO COCTOUT
N3 pa3HOPOAHbIX lopnanydecknx akToB. B page cnyyaes ansa opmamnyeckon
MOJIHOLLEHHOCTN PaKTU4ECKOro cocTaBa HEOH6XO0ANMO He TONbKO Han4yme BCex
3/IEMEHTOB - lopUanYecknx akToB, HO U cTporoe cobngeHne nopagka mx
"HakonseHnA" B paKTUYECKOM CoCTaBe.

Hanpumep, ana npusHaHus npeanpuHuMaTens 6aHKpoToM akKT HECNOCOBHOCTY

Yy OBJIETBOPUTbL 3aKOHHbIEe TpeboBaHUS KPeaUnTOPOB A0JIXKEH HAaCTYMNMUTb A0 TOro, Kak
3T TpeboBaHMsA ByayT 3asiB/ieHbl B Cyae, B MPOTUBHOM C/lydae npu3HaHue
npeanpuHnMaTens 6aHKPOTOM HEBO3MOXKHO.

Cnocob cBs3Kn anemMeHTOB onpeaenseT PyHKUMOHNPOBaHMUE aKTNYEeCKOro CoCTaBa Kak
CJI0XKHOW CUCTEeMbI. B HEKOTOPLIX Cay4asiX Npouecc pa3BuUTUA PakTMNYECKOro cocTaBa
COMNpPOBOXXAAETCHA BECbMa CZIOXKHbLIM B3aMO4ENCTBMEM MaTepPMaibHbIX N IOPUANYECKUX
OTHOLLUEHWUHN.

FOpmnandeckasa cBA3b NobyXAaeT K pa3BUTUIO PaKTMYECKY0 OCHOBY COCTaBa, a
HaKomnJieHne o4epenHoro pakTa BJseYeT AaJsibHenlee pa3BepThiBaHNE IOPUONYECKNX
cBA3eNn.

dakTnyeckne o6CTosATENBCTBA, CBA3AaHHbIE C BO3SHUKHOBEHUEM, U3MEHEHUNEM,
npekpalleHneM NpaBoOOTHOLLIEHMS HE NCYepnbiBalOTCS lopnanyeckumm daktamu. Mpu
BHMMATEJIbHOM PAaCCMOTPEHUN BbIACHAETCS, 4TO OHW BKJIOYalOT 6onee WNPOoKnin Kpyr
(haKTOB, MMELLMX IOPNANYECKOE 3HAYEHME - OPNANYECKME YCIOBUS.

KOpnonyeckue ycnosus - 3To obcTosaTeNnbLCTBA, UMeKLne ropnanyeckoe 3Ha4yeHmne anis
HaCTynaeHnA npaBoBbIX rnocneancTBui, HO CBA3aHHbIE C HUMWU He npsamo, a 4epes o4HO
NN HECKOJIbKO MPOMe)XYTOo4YHbIX 3BeHbeB. Hanpumep, 019 yBOJIbHEHUA pa6oqero nnn



cny>kauwero Heo6xoaMmo, NOMUMO NMPOYEro, CyLIeCcCTBOBaHME TPYA0BOro
NpaBOOTHOLLEHMS. ECM NpaBOOTHOLLEHUS HET, ero Hefb3a U NpekpaTuTb. Ho cneayet
JIN U3 3TOro, 4TO BCe npaBoobpa3ytolme pakTbl TPYAOBOrO NPABOOTHOLUEHUA BXOOAT B
npaBonpekpaLaowmnin GakTUYeCKnin cocTas?

OymaeTcs, 4To HeT. lpaBonpekpallatowWmm COCTaB HE MOXXET U He aoJixxeH BbupaTb B
cebs BClO Lenb npeaLlecTByOWMX NMPaBoobpasylowmx 1 NPaBon3IMeEHSOLLNX
topnagnyecknx akTos. OHM NPUMBIKAIOT K HEMY MHA4e - B KaYyeCcTBe Ipnan4Yeckmnx
YyCNOBUN.

DTO XOpOLLO BUOHO Ha creaytowem npmumepe. MNpaBo COBCTBEHHOCTU Ha BELUb CIYXUT
IOPUANYECKON NPeanocCbIIKON ONA pacnopsi>XeHNs 3TOW BELLbIO - BCTYNJIEHNS B
MPaBOOTHOLLUEHNS MEHbI, apeHus, Kynan-npogaku n 1. 4. lopmnanyeckme oCHoBaHUSA
npnobpeteHnsa npaBa COOCTBEHHOCTU, KaK NMpaBu/io, He BXOOAT B COCTaB HOBOW CAEMKMU,
a NMPUMbIKAOT K HEMY B Ka4ecCcTBe Ipuan4eckoro ycsoBus.

K yncny ropuanyecknx ycaoBuin cnenyeTt oTHECTU TakXKe rpakaaHCcTBo, Mo, BO3pacT,
COCTOSIHNE 3[10POBbsl, CEMENHOE MNoJIoXKeHWe, 0bpa3oBaHMeE, MECTOXKMUTENLCTBO U Ap. He
ABNISSICb 3JIEMEHTAaMN KOHKPETHbIX (paKTUYECKNX COCTABOB, 3TU IOPUANYECKN 3HAYNMBIE
06CcTOATENbCTBA BLICTYMNAOT IOPUANYECKMMM YCOBUAMWU SIS BO3HUKHOBEHUS,
N3MeHeHUs, NpPeKpaLleHNs LefbiX MaCcCUBOB NPABOBLIX CBSi3el. B nuTepaType 3Tu
dakTbl noay4nam o6o06LeHHOe HaMMeHOBAHWE 3JIEMEHTOB MPa)kAaHCKOro COCTOSHUS.

B oTnanymne oT ropnanveckmnx pakToB OpUanNKo-pakTU4eCcKmne ycioBsna co3patoT
BO3MO>XHOCTb BO3HVKHOBEHWUS NPaBOOTHOLEHNI, 06pa3ytoT NpaBoBYIO cpely, B KOTOPOK
MOryT BO3HMKATb N pa3BMBaTbCA pa3HoOOpa3Hble MpaBoBble CBA3M, KOHKpeTu3aums
topnaonyeckmnx pakTos.

B MmexaHn3Me NpaBOBOro peryanpoBaHna QYyHKUUN lOpUaNYeCcKnX hakToB TECHO
rnepensieTarnTca C PYHKLUMNAMN aKTOB MHONBUAYASILHOIO peryanposaHus. B mexaHnsme
MpPaBOBOIro peryjnpoBaHnsa MHAVBUAYaJIbHbIE MPaBOBble aKTbl, KaK NPaBunJ0, BbICTYMatoT
3/1eMeHTaMun paKTUYeCKNX COCTaBOB.

NMosBneHne NHAMBMAOYyanbHOro akTa - Heobxogumoe ycsosme ans 3aBepuieHus
aKTU4YeCKMUX COCTaBOB TPYAOBbIX, MEHCMOHHbIX, XXWINLWHbIX 1 MHOTUX UHbIX MPaBOBbIX
OTHOWEHUN. BMecTe € TeM, MHAMBUAYAJIbHbIA aKT - HE PALO0BON 3/IeMeHT (PaKTU4eCKoro
cocTaBa. OH Kak bbl "akkymMynnpyeT" opnanvyeckoe cogepxaHme pakTn4eckoro
coCTaBa, N0ABOAUT UTOr ero pa3BuTuio. He cnyvanHo B 601bLLUMHCTBE COCTABOB
MHOMBMAOYAJIbHbIN KT NPeayCcMOTPEH B Ka4eCTBe ero 3aBepluaroulero ssieMeHTa.
Bkno4yeHne MHAMBUAYASIbHOIO akTa B (haKTUYECKMI COCTaB Npu3BaHo obecneynTb



KOHTPOJIb CO CTOPOHbI FOCyAapCcTBa 3a BO3HUKHOBEHNEM, NU3MEHEHNEM, NPEKpPaLLEHNEM
MPaBOBbIX OTHOLLUEHUA.

Ho B3anMoOOTHOLWEeHNe lpuandecknx akToB U akTOB MHAMBUAYAJSIbHOIO peryjmpoBaHns
nMeeT 1 OpYyryt CTOPOHY. B opuanyeckon npakTUKe X Hepeaoko paccMaTpuMBalT Kak
pa3sin4yHbIe N Oa>Ke NPOTMBOMOJIOXKHbIE YaCcTU (PaKTUYeCKOro coctaBa. 3afavy
topnanyecknx akToB BUAAT B TOM, 4TOObl OFrpaHNYNTb aKT MHAMBUAOYANIbHOIO
peryanpoBaHuns, BbICTYNUTb MO OTHOLWEHUIO K HEMY B KayecTBe cBoeobpa3HOro
"npoTmBoBeca". Hanpumep, rpa>xaaHam Poccmnckonm dengepaunu, npusHaHHbIM B
YCTaHOBJIEHHOM MopALKe HY>XOAWUMNCSA B YTyHLWEHUN XUJULWLHbBIX YCI0BUN, B
COOTBETCTBUU C YKa3oM lNpe3sngeHTa Poccnnckon ®epgepaunm ot 10 noHa 1994 r.
MoXXeT bbITb NpefocTaBneHa 6e3po3mesgHas cybcnansa Ha CTPOUTENLCTBO NN
npuobpeTeHne xunbs. NpegliecTeyowme opnandeckme pakTol ("NnpusHaHue B
YCTaHOBJIEHHOM MOpALKe HY>XOAOWUMCA B YJIYHLLIEHUN XUNLLHbBIX YC/I0BUW") HE TONbKO
Co34aloT NPeaAnocCbisIKY A8 NPUHATUS pelleHns o Bbigade cybcngnm, Ho m
yCTaHaB/IMBAKOT OJ19 HEro U3BECTHbIE PaMKU. B HEKOTOPbLIX CUTYauUMsX CTOPOHbI
BbIHY>XAEHbI "A0XNAAaTbCA" BCeX HEOOXOAUMbBIX IOPUANYECKUX PAKTOB, YHTOObI NONY4YUTb
rMpaBo Ha NPUHATME XKeNaTeNbHOro oas HUX LPUANYEeCKoro peweHuns. B gaHHOM ciiydae,
Nno HaweMy MHEeHU0, MOXXHO roBOpUTL eLle 06 oAHOW A0NONHUTENIbHOW (PYHKLUUN
lopuaAnNYecKnX hakToB: C UX MOMOLLbIO OFrPaHNYMBaAOTCA Npenensl cBo6oAHOro
YCMOTPEHUA NpU U3gaHnn NMHANBUAYAJIbHbIX MPaBOBbIX aKTOB.

[aHHasa cTopoHa PYHKLMNOHMPOBAHUSA IOPNONYECKNX PaKTOB MHOrAa npeyBesinynBaeTcs
- OHU paccMaTpPUBAIOTCA UCKIIIOYNTESIbHO KaK CpeACcTBO OrpaHUYeHNsa NOJIHOMOYUIA
rocyfapCTBEHHbIX OPraHOB U AOJIKHOCTHbIX Nvu. JymaeTcs, 3TO - 0OGQHOCTOPOHHUN
noaxon. Opuanyeckue akTbl MPU3BaHbl HE TONILKO "opMann3oBaTh" AeATeNIbHOCTb
rocyfapCTBEHHbIX OPraHOB N OOJIXXKHOCTHbIX UL, HO N CUTHaNIU3MPOBaTb O
BO3HVMKHOBEHUNM COLMANbHO-IOPNANYECKUX CUTyaumuin, obecrnedymBaTb CBOEBPEMEHHOCTb U
TOYHOCTb MPaBOBON peakLuun.

NHaonBuayansHoe peryanpoBaHue npMBoAUT K TOMY, YTO B NpoLLEeCcC NpaBoBOro
perynmpoBaHusa "noaknarydatotca" pakTndeckmne obctoaTenbCTBa, KOTOPbIE HE
onpefeneHbl C 4OCTAaTOYHOW OTHET/INBOCTLIO B HOPMax npasa. Ty rpynny pakTu4eckmnx
06CTOATENbCTB MOXKHO Ha3BaTb UHAMBUAYAIbLHO-OMpeaenaeMmbiMn (MM OTHOCUTESIbHO-
onpeneneHHblMn) pakTamn. MHOnBUAyanbHO-onpenensembole pakTbl UMeT
topnanyeckoe 3HavyeHve 01 HacTyrnJeHUsa NpaBoBbIX MOCeACTBUN - BOSHUKHOBEHUS,
N3MEHeHUS, NpekpaLleHna npas N obsa3aHHOCTEN CybbeKTOB NMPaBOBbIX OTHOLWEHNN. VX
0COBEHHOCTb 3aKJIl04aeTCsA B TOM, 4TO OHU TPebyoT He TONIbKO YCTAaHOBJIEHUS, KaK
nobble pugnyeckme hakTbl, HO' elle U KOHKpeTu3aumnum co CTOPOHbI



npaBoOrNnpnMMeHNTENIbHOIo0 OpraHa.

3aKJ4YeHue

B 3aknt04eHne aBToOp XoTen Obl coenaTb HeKOTOopble BbIBOAbI MO KprOBOI7I pa60Te:

1. Kpuanyeckumm hakTaMum B HaykKe N Ha NPaKTUKE MOHMMAOTCA KOHKPETHbIE
coumnanbHble obcToaTenbCTBa (CobbITUSA, AENCTBUSA), Bbi3blBaloLLME B COOTBETCTBUN C
HOpMaMu NpaBa HacTynJeHne onpeaeneHHbIX NPaBoOBbIX NOCAEACTBUNA - BOSHUKHOBEHME,
N3MEHEeHNe Nnun npekpalleHme rnpaBoBbIX OTHOLUEHUN.

2. Bce opuanyeckne akTbl Noapa3nensaioTcs Ha cobbiTus v aercTBmns. 0eicTBus
noapasfensTCa Ha rpaBoMepHbIe N HerpaBoMepHsble. NpaBoMepHble NeNCTBUS
NensaTcs Ha ropuanYeckmne rnocTyrnku n puaNnYecKkmne aKkThl.

3. C TOYKM 3pEeHUNS CBOEro COLUMANbHOIO coaep>XaHus, puandecknin hakT A0/ HKEH
npexxne BCcero afleKkBaTHO OTpa>kaTb COUMANIbHYIO CUTYyaumnio. N0 OTHOLWEHUIO K
counasibHOM CUTyauun ropnanyeckme pakTbl BbIMOJHAT ABOSAKYIO POJib: BO-NEPBbIX,
NOeHTUPNKALNOHHYIO, MOCKOJIbKY OHW NPU3BaHbl TOYHO 0603HAYNTL COLNAMBHYIO
cuTyaumio, obecneynTb ee hMKCaL Mo B NPaBOBOM peryanpoBaHun. B aToMm KavecTse
opugndeckme pakTbl BbICTYMaOT B POan "MHAOEKCOB", CBUOETENbCTBYOLWNX O HANNYUN
coynasibHO-IOPNONYECKON CUTYyaunn. Bo-BTOpPbIX, pa3rpaHNYNTEsIbHYIO, COCTOSLLYIO B
TOM, 4TO lopungnyeckme pakTbl O4EPUYMBAIOT PAMKU CUTYyaL NN, MO3BONSAIOT OrPaHUYnUTb ee
OT CXOLHbIX Clly4YaeB.

4. [naBHas 3ajava, BbIMOJIHAEMasn opuandyeckumMmm gakTamMmm B NpaBOBOM peryampoBaHum
- obecneyeHmne BO3SHNKHOBEHUSA, N3MEHEHUS, MPEKPALLEHNA NPAaBOBbIX OTHOLLUEHUN.
Ka)kabin topnanyeckmnnm akT BbidbiBaeT N1Mbo npasoobpa3syowme, nnbo
npaBousMeHstowme, nMbo NnpaBonpeKkpallatoLMe NpaBoBble NOCAeCTBMUSA.

5.B Ka4vecTBe opuamnveckmx hakToB BbICTYMNalOT HE TOJIbKO NMPOCTble (pparMeHThI
counasibHOM OEeNCTBUTENIbHOCTU, HO U O0BOJILHO CJ/IOXKHbIE ee "cpe3bl”. B pe3ynbTaTe B
rMpPaBoOBOM perysimpoBaHNN NOABAAIOTCSA C/IOXKHbIE lopuanydeckme hakTbl - Takme
hakTnyeckne obcToATENLCTBA, KOTOPbIE COCTOAT (CKNaAblBAOTCA) N3 HECKOJIbKUX
IOPUANYECKU 3HAYUMbIX CTOPOH (MPU3HAKOB).

6. OT CJIOXKHOI o0 tPUANYECKOro pakTa PakTUYeCKUN COCTaB OTJINHAETCA TEM, YTO
COCTOUT M3 Pa3HOPOAOHLIX OpuANYecKnx pakTos. B psae cnyvaeB oas opnanyeckomn
MOJIHOLLEHHOCTN (PaKTU4YECKOro cocTaBa HEOBXOAMMO He TOJ/IbKO Hann4ume Bcex



3/IEMEHTOB - lopuanYecknx akToB, HO U CTporoe cobngeHre nopaaka mnx
"HakonsieHna" B paKTU4YeCKOM CcocCTaBe.

7. Opnonyeckne pakTbl, AOJIXKHbI OTBEYaTb HE TOJIbKO "COLUMOIOrM4eckmum", HO n
HEeKOTOpbIM "cneunanbHo-lpuaAnYecknum" TpeboBaHNaM, T. K. OHN NpeacTaBNsaloT cobon
3/IEMEHT punanveckom popmMsl 0bLLECTBEHHBLIX OTHOLLIEHWI, OAHO U3 CPeACTB NPaBOBOro
peryampoBaHus.

8. Ba)xHbIM TpeboBaHMEM K lopuanyeckoMy akTy sIBJISETCA €ro opuanyeckas
HaAeXXHOCTb. ITO TaKasa XapakKTepucTuka akTa, KOTopasi oTpa’kaeT, C 0AHOWN CTOPOHbI,
MOCTOSAHCTBO CBA3M (haKTa C couManbHON CUTyaLnen, a C APYroi - CTabunbHOCTb ero
COLMaNbHOro cogep XaHus.

9. Opngnyeckmnn PakT, ganee, Ao/HKeH obnagaTb afanTUBHOCTbLIO, CNOCOOHOCTLIO B
N3BECTHOM CMbIche "npucnocabnmneaTbCa” K MEHAOLWMMCS YCIIOBUSM.

10. Opuanyveckne akTbl, 3aKpenasemMbie B HOPMax 3aKoHoOOaTeNbCTBaA, AOJ/IXKHbI
MnonyyaTb afleKBAaTHOE MOHATUNHOE Bblpa>keHNe N YeTKoe TEPMUHOIOTrNYeckoe
obo3Ha4yeHue.

CnucoK UCNoJib30BaHHOM NIMTepaTypbl

Komapos C. A. Obwiada Teopusa rocygapctea v npasa. M. 1995.

Teopusa rocygapcTBa 1 npaBa. Y4ebHuK onsa By3oB. [og pea. B. M. Kopenbckoro, B. [.
MepeBanosa. M. 1997.

Teopusa npasa. P. 3. Jiuswuny,. NHppa-M. M. 1999.

Teopusa nNpaBa n rocygapcTea. Y4ebHuk. MNoa pea. npod. I'. H. MaHoBa. 34. BEK M.
1995.

Teopusa rocygapcTsa 1 npasa. Kypc nekuun. lNopg ped. npod. M. H.MapyeHKo. 3epuano.
M. 1996.



Teopusa rocygapcTea 1 npaBa. AKaeMmnyecknm Kypc B 2-x Tomax. Tom 2. lNMopg pen. npod.
Map4yeHko. 3epuano. M. 1998.

CnunpngunHos. J1. . Teopuna rocygapcTtea v npasa. 3epuano. M. 1999.

1. [1] Teopusa rocymapcTBa 1 npaBa. Y4ebHnk ansa By3os. Mog pen. B. M. Kopenbckoro,
B. [. Nepesanosa. M. 1997. T

2. [2] Teopusa rocygapcTBa 1 npaBa. AKageMn4ecknim Kypc B 2-x Tomax. Tom 2. lNMog,
pea. npod. MapyeHko. 3epuano. M. 1998. T

3. [3] Teopusa npasa. P. 3. inswuny. MHdppa-M. M. 1999. 1T

4. [4] Teopusa rocypapcTea v Npasa. AKageMmnyeckunm Kypc B 2-x Tomax. Tom 2. MNog
pen. npod. MapyeHko. 3epuano. M. 1998. T

5. [5] Teopusa rocypapctBa v npaBa. Y4ebHuK ang sy3os. Noa pen. B. M. Kopenbckoro,
B. . Nepesanosa. M. 1997. T

6. [6] Teopus rocynapcTBa 1 npaBa. Y4ebHuk ang sy3os. Noa pen. B. M. Kopenbckoro,
B. . Nepesanosa. M. 1997. T

7. [7] Teopusa npasa. P. 3. Jluswuy,. NHppa-M. M. 1999. T

8. [8] Teopusa rocynapcTBa 1 npaBa. AKageMn4ecknin Kypc B 2-x Tomax. Tom 2. lNMopg
pean. npod. MapyeHko. 3epuano. M. 1998. T

9. [9] Komapos C. A. ObLias Teopusa rocygapcTsa n npasa. M. 1995. T



